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In 1959 the Federal Aviation 
Agency established a rule 
mandating that airline pilots 
retire when they reach 60 years 
of age. Though there was no 
scientific basis for the decision 
when it was made, the regulation 
remains (although the limit has 
since been raised to 65).

Like airline pilots, surgeons 
routinely make life-or-death 
decisions for others. But with 
age taking a toll on physical and 
cognitive abilities, late-career 
surgeons are at a potentially 
higher risk of misdiagnosing 
illnesses and conditions, making 
a careless move during surgery 
or failing to make a decision 
quickly enough for a patient on 
the operating table.

A recent survey calculated 
that 241,641 physicians in the 
United States are now age 65 
and older. That’s four times more 
than in 1975. Of these, between 
10,000–15,000 are actively 
practicing surgeons (though it’s 
not clear how many are actually 
performing surgeries).1 

In June 2015, the American 
Medical Association’s (AMA’s) 
House of Delegates approved 
a 21-page report from its 
Council on Medical Education 
(CME), a report that cited 
72 peer-reviewed papers 
enumerating the many ways 
that advancing age diminishes 
a physician’s abilities. As the 
report notes, all physicians 
must meet state licensing 
requirements to practice 
medicine, and some hospitals 

and medical systems have 
initiated age-based screening. 
But there is no national 
standard regarding age, nor are 
physicians uniformly required to 
test for competency or quality 
of performance in their area of 
practice. 

In response to the report, 
the House of Delegates 
voted to develop competency 
guidelines to help ensure that 
aging physicians are able to 
safely treat patients.2 But 
until those guidelines are in 
place, an important question 
remains: How significant 
is the risk to patients from 
doctors who should not still be 
performing surgery?

Health care’s safety net
Perhaps not as significant as 
one might think, according 
to Walter Flynn of W. J. 
Flynn and Associates, LLC, 
a Minnesota-based human 
resources consultancy. “Health 
care has an effective safety 
net,” Flynn explains. “Hospitals 
manage this issue by peer 
review and quality reviews, 
where every surgery is evaluated 
per outcome. There are 
hundreds of situations in which 
a physician has been identified 
as having issues by virtue 
of evaluation.”

Flynn adds that, most often, 
it’s not a big malpractice claim 
that brings such issues to 
light, but rather well-designed 

quality review processes 
and meticulous oversight of 
operating events.

Flynn also points out that 
surgeons are never in the 
operating suite alone. “There 
will be an anesthesiologist 
or nurse anesthetist and one 
or two nurses, maybe also 
another surgeon or physician’s 
assistant.” If these other health 
care professionals observe 
deficiencies in a surgeon’s 
performance, those issues can 
come to light and be addressed 
through the hospital’s or 
ambulatory surgical center’s 
processes for quality review.

When there’s a problem
The case for restricting a 
surgeon’s practice must be 
made with rock-solid data. 
“You want to be sure that 
there really is an issue,” Flynn 
says. “Hospitals and other 
environments do look at trends. 
If there’s a very significant event, 
they would act immediately. 
But they are also very aware of 
small events indicating a pattern. 
Those who sit in judgment would 
have much more fortitude — 
legal and otherwise — if they 
have good data absolutely 
documenting an issue that 
needs to be dealt with.”

Not surprisingly, telling 
a physician that he or she 
is no longer competent to 
perform surgery is “incredibly 
confrontational,” Flynn says. 
“People stop talking. It turns 
ugly. People sue, leave and 

go elsewhere, or agree to 
disagree, or they get involved in 
grievance processes.”

What’s a doctor to do?
Surgeons who feel unfairly 
disciplined by a hospital or 
health system do have recourse. 
“There’s a fair amount of due 
process,” Flynn explains. “They 
can appear before a panel or 
board to say why they disagree 
with the findings. Due process 
takes time, and surgeons may 
still be able to operate until the 
review is complete.” 

Whether surgeons are forced 
to hang up their scalpel — or 
whether they voluntarily adjust 
their practice in growing 
recognition of their limitations 
— doesn’t necessarily signal 
the end of a career. “I’ve known 
many surgeons who have 
curtailed their practice so 
they’re doing simple procedures 
or diagnostics,” Flynn says. 
“There are alternatives, such 
as teaching. I know spine 
surgeons who no longer perform 
surgery but rather do only 
diagnoses and care planning. 
They can do other things and 
practice successfully.”

Prevention is the 
best medicine
Contractual agreements can 
help ensure that a clinic’s or 
hospital’s physicians are fit to 
safely care for patients.

“If you’re a part of a 
five-partner group and one of 
the partners is having issues, 
it has tremendous implications 

WHEN TO SAY WHEN

22 / Brink / Winter 2016

Like every other baby boomer, many surgeons are aging. 
How old is “too old” to perform surgery?
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for the practice,” Flynn notes. 
That’s why many partner 
practices are adding protections 
to their agreements, informing 
physicians when they sign on 
that they could be subject to 
competency assessments. 
“These agreements can 
withstand legal scrutiny because 
partners are informed before 
the fact.”

Similarly, hospitals can make 
competency assessments 
conditional in their employee 
contracts or other relationship 
documents, requiring physicians 
to agree to them in order to 
obtain the position. “It’s not 
unlike a pre-employment drug 
screening,” Flynn says. 

If you see something, 
say something
What should coworkers  
and colleagues do if they  
notice diminishing abilities in  
a surgeon? 

The answer: Find out how to 
file a report. Most clinics and 
hospitals have a formal process 
for reporting incidents and 
concerns, usually anonymously, 
which often leads to a review 
and evaluation.

But sometimes, Flynn 
says, issues can be handled 
informally and discreetly. 
He recounts the story of a 
radiologist who noticed that 
a colleague was consistently 
misreading diagnostic images, 
so he approached him privately 
and shared his concerns. As it 
turned out, the other radiologist 
just needed a new pair 
of eyeglasses.
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